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Dear Mr. Elliott: 

The Santa Y nez Band of Chumash Indians ("Chumash" or "Tribe") thanks you and 
NASA for the opportunity to comment on the DEIS. NASA procedure requirements state 
that NASA is "committed to environmental stewardship, sustainable design, and green 
engineering." In addition, NASA is covered by Executive Order 13175 as reaffirmed by 
that Presidential Memorandum on Tribal Coordination dated November 5, 2009 that 
reaffirmed Executive Order 13175, "Consultation and Coordination with Indian Tribal 
Governments," and emphasized the importance of strengthening government-to
government relationships with Native American tribes. See also, 
http://nodis3 .gsfc.nasa.gov/npg_img/N _PR _ 8580 _ OOlA _IN _PR _ 8580 _ 001 A _.pdf. 

The Tribe, therefore, makes the following comments as to the DEIS: 

( 1) The EIS Must Address Cultural Resources (copied from 
http:/ /www.npi.org/NEP A/impact) 

Cultural resources are referred to in different ways at different points in the CEQ 
regulations. The regulatory definition of the term "human environment" at 40 CFR 
1508.14 -impacts on the quality of the human environment being the subjects of any EIS 
- includes "the natural and physical environment and the relationship of people with that 
environment." The defmition of "effects" at 40 CFR 1508.8- as in "effects on the quality 
of the human environment" - includes changes in the human environment that are 
"aesthetic, historic, cultural, economic, (or) social." 

The regulatory definition ofthe word "significantly" at 40 CFR 1508.27- as in "major 
federal action significantly affecting the quality of the human environment" - includes as 
measures of impact intensity: 



• Impacts on an area's unique characteristics, such as "historic or cultural resources, 
park lands, prime farmlands, wetlands, wild and scenic rivers, and ecologically 
critical areas" (40 CFR 1508.27(b)(3)). 

• Impacts on "districts, sites, highways, structures, or objects listed in or eligible for 
listing in the National Register of Historic Places" and on 11 Significant scientific, 
cultural, or historical resources11 (40 CFR 1508.27(b)(8)). 

Clearly, impacts on cultural resources are to be addressed in an EIS. Note that it is not 
just impacts on historic properties that should be addressed. The regulations use 
"historic" and "cultural" in parallel, not as synonyms. 

(2) Record of Decision Must Mitigate any Impacts to Cultural Resources (copied from 
E! HJ~://w ;.-vw .n :1i.cn·g/N:CP ;Vimpad) 

Once the EIS analysis has resulted in a draft environmental impact statement (DEIS), it is 
subjected to public and agency review, and comments are addressed -this may require 
further analysis. Then, assuming the project has not been abandoned, or so changed that a 
supplemental DEIS is needed, a final EIS (FEIS) is prepared and published. The FEIS is 
considered in making the agency's decision about whether and how to proceed with the 
action that was the subject ofthe EIS. This decision is recorded in a Record of Decision 
(ROD). According to 40 CPR 1505.2, the ROD must: 

• State what the decision was. 

• Identify all alternatives considered. 

• Specify the alternative or alternatives considered to be "environmentally 
preferable." (Note that the agency does not have to select the environmentally 
preferable alternative, but it does have to discuss what it is.) 

• Identify and discuss the factors balanced in making the decision (whether for or 
against the environmentally preferable alternative). 

• State whether "all practicable means to avoid or minimize environmental harm . . 
. have been adopted, and if not, why they were not." 

Having notified the world of its decision, the agency implements it. In doing so, it must 
carry out any mitigation, i.e., "means to avoid or minimize environmental harm," it has 
said in the ROD or EIS that it will carry out (40 CFR 1505.3). 

(3) Deferral of Mitigation does not Comply with NEPA (copied from 
hHil•//·~'' '1t"V ·•11-:.i 0'"".' ' >J iii'V· "· II'•np" l'l·) --• 'J • . . / Tfa ..... ~-• - ~ ..._ i_I:.J""' .&. '• & ''" " -

Deferral. With respect to historic properties, a very common problem is "deferral," in 
which the agency: 
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• Acknowledges that it does not know much about what effects there may be on 
historic properties (often because such properties have not yet been identified); 
but 

• Says that whatever effects there may be, NHP A Section 1 06 review (of the 
National Historic Preservation Act), to be performed later, will take care of them; 
and 

• Concludes that therefore, whatever alternative is decided on, impacts on historic 
properties will not be a problem. 

Considering environmental impacts after a decision has been made defeats NEP A's 
purpose of considering impacts in preparing to make decisions. It also almost guarantees 
last-minute conflicts between project implementation and historic preservation. 

Failure to consider things that are not historic properties. With respect to other kinds of 
cultural resources, a common problem is that they are not considered at all. Historic 
properties, or even more narrowly, archeological sites, are sometimes the only things 
discussed in the "cultural resource" part of an EIS. If social impacts are considered, they 
are often considered only terms of easily quantifiable socioeconomic variables like 
population, employment, and use of public services. The result is that impacts on many 
classes of cultural resource simply are not identified or considered in deciding whether 
significant impacts may occur. 

(4) Significant Negative Unmitigated Impacts to Sacred Sites and Cultural Resources 

4.3.1.2 Soil Cleanup to Background--the total area of the remediation footprint is 
approximately 105 acres and includes approximately 500,000 yd3 of contaminated soil 

Indian Sacred Site and Traditional Cultural Property: The tribe has already 
designated all of the NASA administered property as a sacred site under E.O. 13007. The 
impact would be significant, negative, regional, and long term and would constitute an 
adverse effect under Section 106. (DEIS, 4-18) 

Archeological Resources: The proposed cleanup of the Burro Flats site (CA-VEN-1072); 
could result in significant, negative, local, and long-term impacts to the site and would 
constitute an adverse effect under Section 106. The proposed cleanup ofCA-VEN-1803 
could result in moderate, negative, local, and long-term impacts under NEP A. 
Excavation on previously undiscovered archeological sites found to be NRHP-eligible 
could be a significant, negative, local, and long-term impact on archeological resources, 
thus resulting in a finding of adverse effect under Section 106. (DEIS, 4-19) 

Deferral of eligibility determination: A determination of eligibility of CA-VEN -1803, 
in consultation with the SHPO and the federally recognized tribes, needs to be completed 
before cleanup began if this site were to be affected by soil cleanup activities. CA-VEN-
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1800 would not be affected by excavation and removal of soil because it is not located 
within the identified cleanup areas. 

Deferral of boundary research as to VEN-1072 and VEN-1803: Additional boundary 
research is required to conclude that any avoidance of excavation within the boundaries 
of Burro Flats (CA-VEN-1072) and CA-VEN-1803 would diminish or eliminate adverse 
impacts to known archeological sites and reduce the impacts to negligible, negative, 
local, and long term and could result in a finding of no adverse effect under Section 106. 

Deferral of additional testing as to unknown archaeological deposits: Additional 
subsurface testing is required to conclude that reducing the amount of excavation on 
newly discovered archeological deposits (commonly referred to as "inadvertent or 
accidental discoveries") could minimize the impact if the newly identified sites were 
avoided, thus reducing the impacts to minor, negative, local, and long-term impacts from 
excavation. 

(5) Failure to Address Executive Order 13007 

On December 10,2012, the Santa Ynez Band ofChumash Indians, a federally recognized 
tribe ("Tribe"), designated the NASA portion of the SSFL as an Indian sacred site 
pursuant to Executive Order 13007. This Indian sacred site also includes the former 
Rocketdyne and now Boeing portion ofSSFL and the Tribe is open to discussing the 
exact boundaries at a later date. 

E.O. 13007 requires Federal land managing agencies to accommodate access to and 
ceremonial use of Indian sacred sites by Indian religious practitioners and to avoid 
adversely affecting the physical integrity of such sacred sites. It also requires agencies to 
develop procedures for reasonable notification of proposed actions or land management 
policies that may restrict access to or ceremonial use of, or adversely affect, sacred sites. 

Sacred sites are defined in the executive order as "any specific, discrete, narrowly 
delineated location on Federal land that is identified by an Indian tribe, or Indian 
individual determined to be an appropriately authoritative representative of an Indian 
religion, as sacred by virtue of its established religious significance to, or ceremonial use 
by, an Indian religion; provided that the tribe or appropriately authoritative representative 
of an Indian religion has informed the agency of the existence of such a site." There is no 
review of such determinations by a Federal agency. 

It is important to note that a sacred site may not meet the National Register criteria for a 
historic property and that, conversely, a historic property may not meet the criteria for a 
sacred site. However, in those instances where an undertaking may affect a historic 
property that is also considered by an Indian tribe to be a sacred site, the Federal agency 
should, in the course of the Section 1 06 review process, consider accommodation of 
access to and ceremonial use of the property and avoidance of adverse physical effects in 
accordance with E.O. 13007. 
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The Advisory Council on Historic Preservation (ACHP) has explained 
"The Relationship Between Executive Order 13007 Regarding Indian Sacred Sites 
and Section 106," h!1:r; ://"""''w.a-i:hp.gov/·~o13007-106.html 

To the .extent that the requirements of the executive order and ACHP's regulations 
are similar, Federal agencies can use the Section 106 review process to ensure that 
the requirements ofE.O. 13007 are fulfilled. For example, E.O. 13007 requires 
that agencies contact Indian tribes regarding effects and the Section 106 
regulations require consultation with Indian tribes to identify and resolve adverse 
effects to historic properties. 

Consultation regarding the identification and evaluation of historic properties of 
religious and cultural significance to an Indian tribe could include identification 
of those properties that are also sacred sites. Similarly, consultation to address 
adverse effects to such historic properties/sacred sites could include discussions 
regarding access and ceremonial use. 

( 6) Failure to address the NASA Site is a Traditional Cultural Property (TCP) 
eligible for protection on the National Register: 

National Register Bulletin No. 38 (hereinafter referred to as "NPS Bull. No. 38"), 
Guidelines for evaluating and Documenting Traditional Cultural Properties (1990; 
revised 1992; 1998) under NHPA 
http://www.up:;.gf;v/nr/putHcai:ions/huUeHn~/talfi1/nrb3S.pdf 

A. Locations for traditional ceremonies are defined as a TCP: NPS Bull No. 38, p. 1, 
provides: 

The traditional 
cultural significance of a historic 
property, then, is significance derived 
from the role the property plays in a 
community's historically rooted beliefs, 
customs, and practices. Examples 
of properties possessing such 
significance include: *** 

• a location where Native American 
religious practitioners have historically 
gone, and are known or 
thought to go today, to perform ceremonial 
activities in accordance 
with traditional cultural rules of 
practice; 
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B. Mountain tops and rock outcroppings like at SSFL are TCP's: NPS Bull. No. 38, 
p. 2, provides: 

Traditional cultural properties are 
often hard to recognize. A traditional 
ceremonial location may look like 
merely a mountaintop. a lake, or a 
stretch of river; a culturally important 
neighborhood may look like any other 
aggregation of houses, and an area 
where culturally important economic 
or artistic activities have been carried 
out may look like any other building, 
field of grass, or piece of forest in the 
area. As a result, such places may not 
necessarily come to light through the 
conduct of archeological, historical, or 
architectural surveys. The existence 
and significance of such locations often 
can be ascertained only through 
interviews with knowledgeable users 
of the area, or through other forms of 
ethnographic research. 

C. NASA must engage specialists as part of its TCP study: NPS Bull. No. 38, p. 10, 
provides: 

In general, the only reasonably reliable 
way to resolve conflict among 
sources is to review a wide enough 
range of documentary data, and to interview 
a wide enough range of authorities 
to minimize the likelihood either 
of inadvertent bias or of being 
deliberately misled. 
Authorities consulted in most cases 
should include both knowledgeable 
parties within the group that may attribute 
cultural value to a property 
and appropriate specialists in ethnography, 
sociology. history. and other 
relevant disciplines. 7 

D. Specific events like the Solstice ceremony at SSFL qualify as TCP: NPS Bull. No. 
38, p. 11, provides: 

6 



For example, the National Register 
defines a "site" as "the location 
of a significant event, a prehistoric or 
historic occupation or activity, or a 
building or structure, whether standing, 
ruined, or vanished, where the location 
itself possesses historic, cultural, 
or archeological value regardless 
of the value of any existing structure." 
9 Thus a property may be defmed 
as a "site" as long as it was the 
location of a significant event or activity, 
regardless of whether the event or 
activity left any evidence of its occurrence. 
A culturally significant natural 
landscape may be classified as a site, 
as may the specific location where significant 
traditional events, activities, 
or cultural observances have taken 
place. A natural object such as a tree 
or a rock outcrop may be an eligible· 
object if it is associated with a significant 
tradition or use. A concentration, 
linkage, or continuity of such sites or 
objects, or of structures comprising a 
culturally significant entity, may be 
classified as a district. 

E. Native American ceremonies qualify as TCP: NPS Bull. No. 38, p.15, provides: 

National Register guidelines 
stress the fact that properties can 
be listed in or determined eligible for 
the Register for their association with 
religious history, or with persons significant 
in religion, if such significance 
has "scholarly, secular recognition.'.' 
13 The integral relationship 
among traditional Native American 
culture, history, and religion is widely 
recognized in secular scholarship.14 
Studies leading to the nomination of 
traditional cultural properties to the 
Register should have among their 
purposes the application of secular 
scholarship to the association of particular 
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properties with broad patterns 
of traditional history and culture. The 
fact that traditional history and culture 
may be discussed in religious 
terms does not make it less historical 
or less significant to culture, nor does 
it make properties associated with traditional 
history and culture ineligible 
for inclusion in the National Register. 

F. Lack of use does not make a property TCP ineligible: NPS Bull. No. 38, p. 18, 
provides: 

The fact that a property may have 
gone unused for a lengthy period of 
time, with use beginning again only 
recently, does not make the property 
ineligible for the Register. For example, 
assume that the Indian tribe 
referred to above used the mountain 
peak in prehistory for communication 
with the supernatural, but was forced 
to abandon such use when it was confined 
to a distant reservation, or when 
its members were converted to Christianity. 
Assume further that a revitalization 
of traditional religion has begun 
in the last decade, and as a result 
the peak is again being used for vision 
quests similar to those carried out 
there in prehistory. The fact that the 
contemporary use of the peak has 
little continuous time depth does not 
make the peak ineligible; the peak's 
association with the traditional activity 
reflected in its contemporary use is 
what must be considered in determining 
eligibility. 

(7) Traditional Cultural Landscapes must also be included in Section 106 
consultations and the EIS 

Traditional cultural landscapes, because they are often a property type such as a district or site, are 
identified in the same manner in the Section 1 06 process as other types of historic properties of religious 
and cultural significance to Indian tribes or Native Hawaiian organizations. The regulations at 36 CFR 
Section 800.4 outline several steps a federal agency must take to identify historic properties. In summary, 
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to determine the scope of identification efforts, a federal agency, in consultation with the State Histor ic 
Preservation Officers (SHPO)/Tribal Historic Preservation Officer (THPO), must: 

I. Determine and document the area of potential effect for its undertaking; 
2. Review existing information; and, 
3. Seek information from consulting parties including Indian tribes or Native Hawaiian 
organizations. 

Based on the information gathered through these efforts, the federal agency, in consultation with the 
SHPO and any Indian tribe or Native Hawaiian organization that attaches religious and cultural 
significance to historic properties that may be affected by the undertaking, develops and implements a 
strategy to identify historic properties within the area of potential effects. Identification efforts may 
include background research, oral history interviews, scientific analysis, and field investigations. 
hitp://www.achp.gov /natl-qa. !Jdf 

There is no single defining feature or set of features that comprise a traditional cultural landscape. Such 
places could be comprised of natural features such as mountains, caves, plateaus, and outcroppings; water 
courses and bodies such as rivers, streams, lakes, bays, and inlets; views and view sheds from them, 
including the overlook or similar locations ; vegetation that contributes to its significance; and, manmade 
features including archaeological sites; buildings and structures; circulation features such as trails; land use 
patterns; evidence of cultural traditions, such as petroglyphs and evidence of burial practices; and markers 
or monuments, such as cairns, sleeping circles, and geoglyphs. http://www.aci!Ji.30V/n!lt!-qa.pdf 

Based on such research, the ACHP TRADITIONAL CULTURAL LANDSCAPES 
ACTION PLAN advises as follows: 

The ACHP, as the agency with responsibility for overseeing the Section 106 review 
process, and DOl, through the National Park Service (NPS), as the agency with 
responsibility for overseeing the National Register of Historic places, should provide 
leadership in addressing Native American cultural landscapes in the national historic 
preservation program. Together, the ACHP and NPS should: 
--Promote the recognition and protection ofNative American traditional cultural 
landscapes both within the federal government and the historic preservation community 
as well as at the state and local levels, and, 

--Address the challenges of the consideration of these historic properties in the Section 
106 review process as well as in NEPA reviews. b ttrJ:/F~·ww.u.c!tp.gtw/pdf<;:/~r•tive-
u ~nm·h~H o-traditiomli -(~nlhlrn1-hindsc~pr.::s-action-p!~m·· 1! -2.3-2011. p df 

(8) U.N. Declaration on the Rights of Indigenous Peoples must now be followed after 
December 2010 

In December 2010, the United States announced support for the United Nations 
Declaration on the Rights of Indigenous Peoples (UNDRIP). In announcing this 
support, President Obama stated: "The aspirations it affirms-including the respect for 
the institutions and rich cultures ofNative peoples-are one we must always seek to 
fulfill ... [W]hat matters far more than any resolution or declaration- are actions to match 
those words." The UNDRIP addresses indigenous peoples' rights to maintain culture and 
traditions (Article 11); and religious traditions, customs, and ceremonies (Article 12); to 
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participate in decision making in matters which would affect their rights (Article 18); and 
to maintain spiritual connections to traditionally owned lands (Article 25). 

The ACHP will now incorporate UNDRIP in the Section 106 review process: 

While the Advisory Council on Historic Preservation's (ACHP) work already largely supports the United 
Nations Declaration on the Rights of Indigenous Peoples, additional and deliberate actions will be taken 
to more overtly support the Declaration. The Section 1 06 review process provides Indian tribes and 
Native Hawaiian organizations (NHOs) with a very important opportunity to influence federal decision 
making when properties of religious and cultural significance may be threatened by proposed federal 
actions. While federal agencies are required to consult with Indian tribes and NHOs and to take their 
comments into account in making decisions in the Section 106 review process, adding the principles of 
the Declaration to that consideration may assist federal agencies in making decisions that result in the 

protection of historic properties of religious and cultural significance to Indian tribes and 
NHOs. http;//www.uchp.~tJvido.:,/UN"%20D~.:cb:-ation%10Pian%203-21-13.pdf 

9. Official recognition in the DEIS need to be made of the areas surrounding Burro 
Flats 

A. The entire Southern half of Area IT District needs to be protected. Sec. 3.3.3.4, p. 3-17 

Sec. 3.3.3.3 Archeological Resources, p. 3-16 
The earliest documented archeological work at Burro Flats Painted Cave began in 1953 with 
·excavations carried out by the Archaeological Survey Association of Southern California, which 
made five trips to the site during 1953 and 1954. The site has been recorded several times since 
then and under numerous separate listings; misidentifications of elements and inconsistencies in 
function, assemblage, and design interpretations warranted a revisit and a complete recordation of 
the site's elements. In June 2007, NASA re-recorded the site and updated the site record; 
this effort resulted in combining 16 separately recorded sites into one site, CA-VEN-1072, 
with associated loci and features. 

We therefore request that the entire Southern half of Area II District needs to be protected. Sec. 
3.3.3.4, p. 3-17. 

B. All structures should be removed in the Coca Historic District. These structures impinge 
on the ceremonial areas. If a decision is reached to save a test stand, Alfa or Bravo 
should be retained instead of Coca. 

10. Additional Investigation of the Northern Half of the SSFL site 

While the Southern half of Area II contains the pictographs and additional16 sites, the Northern 
half of SSFL needs additional investigation, including, without limitation: 

a. Geography-this areas contains numerous flat areas that would be suitable camp sites; 
b. Areas of food-this areas contains forests and riparian areas that could be utilized in the 

gathering of food; 
c. Support for ceremonial area in the Southern half of Area 11-It is not inconceivable that 

the Northern half of the SSFL site provided support for the ceremonies in the Southern 
half of SSFL; 
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d. Separate areas for different tribes-if SSFL was an inter-tribal gathering place, then each 
tribe would have congregated separately in different parts of the site. 

11. Subsurface testing is reguired. 

Pedestrian surveys are of limited utility and never alone are sufficient when there are 
known areas of habitation or ceremony. We are informed that NASA has recently 
completed a Phase I Pedestrian Survey of the site. While such Phase I is an excellent first 
step, we request additional subsurface archaeological testing for all areas scheduled for 
any excavation. 

If the project is in a region where there are many sites, there may be reason to suspect 
that buried sites may be present that went undetected during the survey. If the soils 
profile of the project location shows that heavy erosion has washed away soils then it 
may explain the absence of cultural resources. However, if the soils profile is 
depositional then there may be a need to conduct additional subsurface testing, 
particularly in areas where ground disturbance is planned. In archaeological terminology, 
this is referred to as "Extended Phase I" testing because it is an intermediate step between 
Phase 1 (survey), and Phase 2 (controlled excavation to assess the significance of a site). 
Extended Phase I testing often don~ by excavating a small pit with a shovel and screening 
the excavated soil through steel mesh ("shovel test pit" or "STP"). If it is considered to 
be necessary that a large amount of soil should be examined at deeper levels, then 
backhoes are sometimes used and informal sampling procedures are often employed 
while screening the backdirt. 

Sometimes the lead agency will argue that archaeological survey is not warranted for a 
particular project or there may be factors that justify additional investigation even though 
a Phase I study has been completed with negative results. Following is a list of 
environmental and cultural factors that should be considered when assessing the overall 
cultural sensitivity of the SSFL. (Please note that this list is not exhaustive and each 
factor must be weighted both individually and collectively on a case-by-case basis.) 

a. Areas with high viewshed or visibility such as or ridgelines, peaks, ledges, 
outcrops, benches, or prominent hills; and 

b. Areas with a relatively high density of sites in the vicinity; and 

c. Areas where past ethnographic studies have revealed associated 
placenames. Keep in mind that placenames do not always r~fer to places 
where evidence of past cultural activity exists; and 

d. Areas near known sites. Mapped boundaries of sites most frequently 
reflect only cultural residue that was visible on the surface when the site 
was recorded and do not necessarily reflect the actual extent of the site. In 
addition, loci such as cemeteries or other areas may be adjacent to or 
nearby but separate from the main habitation; and 
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e. Areas near known rock art sites or rocky outcroppings of the type where 
rock shelters and art have traditionally been located; and 

f. Areas in or near known gathering areas; and 

g. Though all sites are potentially worthy of protection, named, 
ethnohistorically documented village sites are of the highest priority and 
therefore warrant the greatest amount of protection possible. 

12. Exhaustion of Non-Excavation Methods of remediation. 

Figure 2.2-3, p. 2-21, illustrates the Preliminary Remediation Area Types Under the 
Proposed Action. To the extent feasible, NASA should exhaust all non-excavation 
methods of remediation before performing any excavation that could potentially impact 
cultural and historic sites. 

13. Soil Prior disturbance is NOT Dispositive: 

The mantra that cultural sites have been disturbed and therefore automatically are not 
significant is oftentimes incorrect: 

a. Disturbed sites still may contain valuable information. The newer 
approach is to treat disturbed sites as having the potential to provide 
information even if they have been disturbed; 

b. Disturbed sites still have spiritual significance; 
c. Disturbance may only be on the surface, while much excavation may 

continue to depths of up to 20 feet. 

14. Need to Analyze Cumulative Impacts to Cultural Resources: 

The DEIS fails to account for other remediation projects in other areas of SSFL: 
a. Need to add Department of Energy (DOE) cultural sites; 
b. Need to add Boeing cultural sites; 
c. Other areas within SSFL. 

15. NEW MITIGATION: Cultural Interpretive Center: 

a. Can use existing building; 
b. Preferably near saved historic structure and/or test stand; 
c. Preferably away from CA-VEN-1072; 
d. Need to Reserve maintenance funds. 

16. NEW MITIGATION: Native American monitoring during any ground 
disturbing activities. 

17. Need to protect CA-VEN-1072 from trespassers and vandals. 
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18. Deferral of Mitigation until Record of Decision (ROD): 

a. It is problematic to defer any mitigation until ROD as it prevents 
meaningful comment; 

b. Commenter reserve the right to ask for recirculation of the DEIS and EIS 
for any such deferred mitigation. 

19. Use ofNEPA EIS instead ofNHPA 106-Recent ACHP guidance: 

bttp:/lw'.';'W .ndq.l.gcv/d~cs/~EPA _~ .Hf• A_ Section _106 _Hand boo!<._ Mm·2013.lldf 

Substitution under 36 C.F.R. § 800.8(c) permits agencies 
to use the NEP A review to comply with Section 106 as 
an alternative to the process set out in 36 C.F.R. §§ 800.3-
800.6. The use of a substitution approach allows agencies 
to use the procedures and documentation required for the 
preparation of an EA/FONSI or EIS/ROD to comply 
with the Section I 06 procedures. To do so~· the agency 
must notify the ACHP and SHPO/THPO in advance 
that it intends to do so and meet certain specified 
standards and documentation requirements as set forth in 
36 C.F.R. § 800.8(c)(l). 

If, as the result of an objection under 36 C.F.R. § 800.8(c) (2)(ii) or during consultation to 
resolve adverse effects, disagreement reaches a point where the substj.tution process is no 
longer prudent, then agencies may return to the appropriate step in the standard Section 
1 06 process with notification to consulting parties. 

20. Need NEPA Mitigation Plan 

h tlp: I lvv ;~ ~' • ! Y hi teh<;U.'ic.~ov/sited u~f& ul times/ mki'O~i tc~;/cel£/20 10021 S-nepa
mWguiiv~-muniwriH~-dl·~rft-guidanc(;.pdf 

February 18, 2010 

MEMORANDUM FOR HEADS OF FEDERAL DEPARTMENTS AND AGENCIES 
FROM: NANCY H. SUTLEY, Chair, Council on Environmental Quality 
SUBJECT: DRAFT GUIDANCE FOR NEPA MITIGATION AND MONITORING 
I. INTRODUCTION 

To provide for the performance of mitigation, agencies should create internal processes to ensure 
that mitigation actions adopted in any NEPA process are documented and that monitoring and 
appropriate implementation plans are created to ensure that mitigation is carried out. See Aligning 
NEPA Processes with Environmental Management Systems (CEQ 2007) at 4 (discussing the use of 
environmental management systems to track implementation and monitoring of mitigation). 
http://ceq.hss.doe.gov/nepalnepapubs/ Aligning_NEPA _Processes_ with_ Environmental_ Management_ Syst 
ems_ 2007 .pdf (h~tp:l/www.slidellhare.net/whitehouse/aligning-nepa-procetlsc<i). Agency NEPA 
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implementing procedures should require clearly documenting the commitment to mitigate the 
measures necessary in the environmental documents prepared during the NEPA process ( 40 
C.F.R. § 1508.10) and in the decision documents such as the Record of Decision. When an 
agency identifies mitigation in an EIS and commits to implement that mitigation to achieve an 
environmentally preferable outcome, or commits in an EA to mitigation to support a FONSI and 
proceeds without preparing an EIS, then the agency should ensure that the mitigation is adopted 
and implemented. 

Methods to ensure implementation should include, as appropriate to the agency's underlying 
authority for decision-making, appropriate conditions in financial agreements, grants, permits or 
other approvals, and conditioning funding on implementing the mitigation. To inform 
performance expectations, mitigation goals should be stated clearly. These should be carefully 
specified in terms of measurable performance standards to the greatest extent possible. The 
agency should also identify the duration of the agency action and the mitigation measures in its 
decision document to ensure that the terms of the mitigation and how it will be implemented are 
clear. 

If funding for implementation of mitigation is not available at the time the decision on the 
proposed action and mitigation measures is made, then the impact of a lack of funding and 
resultant environmental effects if the mitigation is not implemented warrant disclosure in the EA 
or EIS. In cases where, after analyzing the proposed actions with or without the mitigation, the 
agency determines that mitigation is necessary to support the FONSI or committed to in the ROD, 
and the necessary funding is not available, the agency may still be able to move forward with the 
proposed action once the funding does become available. The agencies should ensure that the 
expertise and professional judgment applied in determining the appropriate mitigation measure is 
reflected in the administrative record, and when and how those measures will be implemented are 
analyzed in the EA or EIS. 

Under NEPA, a federal agency has a continuing duty to gather and evaluate new information 
relevant to the environmental impact of its actions. See 42 U .S.C. § 4332(2)(A). For agency 
decisions based on an EIS, the regulations require that, "a monitoring and enforcement program 
shall be adopted ... where applicable for mitigation." 40 C.F.R. §1505.2(c). In addition, the 
regulations state that agencies may "provide for monitoring to assure that their decisions are 
carried out and should do so in important cases." 40 C.F .R. § 1505.3. Monitoring plans and 
programs should be described or in~orporated by reference in the agency decision documents. 

21. Incorporation by reference of Memo dated Nov. 29, 2012, ''NEPA alternatives 
analysis for selection of cleanup standards for the Santa Susana Field Laboratory Site." 

Sincerely, 

Vincent P. Armenta, 
Tribal Chairman 

14 


