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r' . . 

WHEREAS , Article VIII of the Agreement and Declaration 

of Trust of the International Union of Operating Engineers, 

Locals 181, 320, 369, 624 and TVA, Health and Welfare Trust 

Fund provides that this Trust Agreement may be amended in 

any respect from time to time by a majority of the Trusteesi 

and 
J 

WHEREAS, it is the desire of the Trustees to amend and 

restate this Trust Agreement to conform to the applicable 

provisions of the Employee Retirement Income Security Act of 

1974 and to continue this Trust as a " o ualified trust, II 

pursuant to Internal Revenue Code, Section · .501, and other 
.· ... 

pertinent provisions thereof; •.... : 
. ~ ' ~ ! 

THEREFORE, the Agreement and Declaration of Trust of 
, : 
•. 

the International Union of Operating Engifeers, Locals 1 81 , 320, 

369, 624 and TVA, Health and Welfare Trust Fund shall be 

amended in its entirety as follows: 

-1-



-· 

PREAMBLE 

THIS AMENDED AND RESTATED AGREEMENT AND DECLARATION OF 

TRUST made and cnterod into by and between the INTERNATIONAL 

UNION OF OPERATlliG ENGINEERS, LOCAL UNION NO. 181 of Henderson , 

Kentucky, hereinafter referred to as the "Union", and the 

EVANSVILLE CONT~CTORS ASSOCIATION, hereinafter referred to 

as the "Association", together with such other employers as 

hereinafter defined and collectively referred to as "Employers . " 

W I T N E S S E T H: 

WHEREAS, the Union and the Association have or hereafter 

will have entered into collective bargaining agreements or 

supplements thereto requiring, among other things, the 

employers to make periodic payments to the trust for the 

purpose of providing health and welfare benefits for eligible 

employees. 

NOW, THEREFORE, in consideration of the promises and of 

the mutual benefits inuring to the parties hereto and in 

order to cr~ate and provide for the maintenance of said 

trust, to be known as the "INTERNATIONAL UNION OF OPERATING 

ENGINEERS, LOCALS 181, 320, 369, 624 and TVA, HEALTH AND 

WELFARE TRUST FUND, " the parties hereto covenant and agree 

as follows: 
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ARTICLE I 

DEFINITIONS 
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Section 1.1 Union 

ARTICLE I 

DEFINITIONS 

The term " Union" as used herein shall mean the International 

Unipn of Operating Engineers, Local Unions 181, 320, 369, 624, 

and TVA, and other affiliated local unions chartered by and 

affiliated with the International Union of Operating Engineers, 

AFL-CIO, . who have in effect with the Association, and/ or with 

other Employers, Health and tvelfare Agreements or Co l lectiv e 

Bargaining Agreemen t s providing for the establishment of a 

Health and Welfare Plan and Trust Fund and for the payment 

of co~tributions to such Fund. 
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Section 1.2 Employer 

The term "Employer" as used herein shall mean an 

Employer who is a party to this Agreement, or any other 

group or groups of Employers, who desire to become a party 

to this Agreement, subject to acceptance by the Trustees, 

and who is bound by a Collective Bargaining Agreement with 
) 

th~ Union providing for the establishment of a Health and 

Welfare Plan and Trust Fund and for the payment of 

contributions to such Fund. 

The term "Employer" shall in addition mean: 

(a) An Employer of labor in the Building Construction 

Industry who employs Employees as defined in Section 1.3 of 

this Article, (i} who has in force or who executes an 

Agree~ent with the Union, providing for such Employer's 

participation in and his adoption of the Trust Agreement and 

Health and Welfare Plan or (ii) who shall, with the consent 

of the Trustees~ execute a form furnished by the Trustees 

undertaking all the duties of an Employer participating in 

this Trust. 

It is understood and agreed that any Employer becoming 

an Employer under the terms of this Agreement who shall not 

be a member of the Association agrees to abide by all 
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provisions , rules and regulations set forth in any Agreement 

involving the Trust Estate and further agrees that the 

Empl6yer Trustees during their term of trusteeship shall act 

as his representatives in connection with this Trust Estate. 

(b) The Union which for the purpose of making the 

required contributions into the Trust Fund shall be considered 
) 

as the Employer of the Employees of the Union for whom the 

Union contributes to the Trust Fund. 
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Section 1.3 Employee 

The term ''Employee" shall mean all persons on whose 

account an Employer is, or has been, required to make 

contributions into the Trust Fund or is eligible for benefits 

as provided by the Health and Welfare Plan, including Business 

Representatives of the Union and any full time employee of the 
} 

Union while employed in such capacity by the Union or affiliate 

thereof. 
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Section 1.4 Trustee 

The term "Trustee" means the Trustees designated by 

this Trust Agreement and their successors who may or shall 

be designated and appointed in accordance with the terms and 

provisions herein. 
) 
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Section 1.5 Named Fiduciary 

The term ''Named Fiduciary" means the Trustees designated 

by this Trust Agreement and their successors as defined in 

Section 1.4 of this Article and if an Investment Manager is 

appqinted, he shall be a ''Named Fiduciary" with respect to 

the Trust Fund. 

'• 
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Section l.G Union Trustee 

The term "Union Trustee'' as used herein shall mean any 

Trustee designated solely by the Union in the manner provided 

herein. 

) 
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Section 1.7 Employer Trustee 

The term "Employer Trustee" as used herein shall mean 

any Trustee designated by the Employer groups or 

associations in the manner provided herein. 

) 
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Section 1.8 Agreement and Declaration of Trust 

The term "Agreement and Declaration of Trust" as used 

herein shall mean this instrument, including all amendments 

hereto and modifications hereof and the Trust Fund created 

hereunder. 
) 

.,. 
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Section 1.9 Trust Fund 

The term "Trust Fund" shall mean the trust estate of 

the International Union of Operating Engineers, Local 

Unions 181 , 320, 369, 624, and TVA Health and \velfare 

Trust Fund, and shall consist of all employer contributions 

J 
to the Trust Fund received under the aforementioned agreement 

or otherwise, and any additional contributions thereto that 

may hereafter be agreed upon by the parties under any collective 

bargaining agreement or other agreements or any modifications, 

supplement, amendment, revision or e x tension thereof, together 

with all income, increments, earnings, dividends, i~terest 

and profits therefrom and all other funds as herein defined, 

received by the Trustees for the uses, purposes and trusts 

set forth in this Agreement and Declaration of Trust . 
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Section 1.10 Health and Welfare Plan 

The term " Health and \·Jelfare Plan" shall mean the 

Int~rnational Union of Operating Engineers, Local Unions 

181, 320, 369 , 624 and TVA Health and Welfare Plan, including 

any amendments thereto or modifications thereof, which Plan 

9hall contain the program, method and procedure for providing 

bene~its to or for employees or their beneficiaries in 

accordance with such rules and regulations relating to 

general administration and operation of the Plan and Trust 

Fund and related matters as the Trustees may from time to 

time put into effect, adopt, enact or promulgate. The funds 

shall not be u sed for any other purpose . 
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Section 1.11 Employer Contributions 

The term ''Employer Contributions" means any and all 

payments made by any and all Employers to the Trust Fund in 

accordance with or as required by any collective bargaining 

agreement or other agreement or arrangement between the 

Empl9yer and the Union for the uses and purposes set forth 

in this Trust Agreement. 
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Section 1.12 Other Terms 

Any term used in this Trust Agreement and not defined 

in this Article I s hall hav e the meaning set forth in Article 

I or elsewhere in the Plan. 

) 

' · 

- 16-
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ARTICLE II 

CON'l'INUANCE, PURPOSE AND APPLICATION OF TRUST FUND 
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ARTICLE II 

CONTINUANCE, PURPOSE AND APPLICATION OF TRUST FUND 

Section 2.1 Continuance of Trust 

The Union and the Association on behalf of its member 
) 

Employers hereby accept and agree to be bound by the provisions 

of this Agreement and Declaration of Trust. All other 

Employers who accept and agree to be bound by this Agreement 

and Declaration of Trust shall be deemed a party hereto. 
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Section 2.2 Purpose and Application of Trust Fund 

1. The Trust Fund is created, established and main-

tained and the Trustees agree to receive the Trust FUnd, 

hold and administer it, for the purpose of providing benefits 
) 

for~e Employees and their beneficiaries in accordance with 

the provisions of the Health and Welfare Plan . 

2. To effect the aforesaid, the Trustees shall have 

the power to use and apply the Trust Fund for the following: 

(a) To pay benefits pursuant to the Health and 

t•1elfare Plan. 

(b) To make deposits and payments pursuant to any 

contract referred to in Section 2.3 of this Article providing 

benefits contemplated herein. 

(c) To make any deposits to a bank or trust company 

which through agreement with the Trustees has been empowered 

to make benefit payments to eligible Employees or their 

beneficiaries. 

(d) To k~ep property purchased by the Trustees 

registered in the name of the Trustees or in the name of a 

nominee or nominees, as may be determined within the discretion 

of the Trustees. 

-19-



(e) Subject to Article VII, Section 7 . 2(o) herein, 

to decide all questions or controversies arising in any 

manner or between any parties or persons in connection with 

the Trust Fund or the operation thereof, whether as to any 

claim for any benefits made by any Participant or any other 

person, or whether as to the construction of the language or 

meaning of the rules and regulations adopted by the Trustees 
I 

or estublished by this instrument, or as to any writing, 

decisions, instrument, or accounts in connection with the 

operation of the Trust Fund or otherwise. The decisions of 

the Trustees shall be binding upon all persons dealing with 

the Trust Fund or claiming any benefits thereunder. 

(f) To establish an office for the transaction of 

its b~siness, to be made known to the parties interested in 

the Trust Fund. At such office there shall be maintained 

books and records pertaining to the Trust Fund and its 

administration. 

-20-
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Section 2.3 Health and Welfare Plan and Benefit Contracts 

The Trustees are hereby empowered and authorized: 

1. To administer a Health and Welfare Plan, to be 

known as the International Union of Operating Engineers , 

Local Unions 181, 320, 369, 624 and TVA Health and Welfare 

Plan,. 

, 

2. To enter into an agreement with an insurance company 

~ualified to do business and to provide the agreed upon hospital 

and medical benefits for Plan participants in the States of 

Indiana, Kentucky, Tennessee, Alabama and Mississippi, and/or 

3. To enter into an agreement with a Bank or Trust 

Company selected by the Trustees for the purpose of providing 

benefits granted under the terms of the Health and Welfare 

Plan, and/or 

4. To enter into an agreement with a Bank or Trust 

Company or other investment adviser, selected by the Trustees 

t o provide investment advice or to act as depository for 

safekeeping of the assets of the Trust Fund . 

5. To enter into an agreement with an Investment 

Manager Bank or Trust Company to manage any assets of the 
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_ ... _ 
t : 

Trust Fund, including the power to acqu1re and aispose of 

saia assets. 

) 
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Section 2.4 Limitation of Rights to Trust Fund 

The following limitations shall apply to the rights 

to interests in, or use of, the Trust Fund: 

1. Nei ther the Union or the Association , the Employees, 

Employers, Trustees, nor any other person, association or 

corporation shall have any right, title or interest in or 

to ~he Trust Fund except as specifically provided by the 

Health and Welfare Plan and the applicable rules and regu

lations thereunder. It is the intention of the parties 

hereto that this Section shall not disqualify contributions 

due from any Employer from being a priority claim in the 

event of bankruptcy of any such Employer. 

2 . Anything contained in this Agreement and Declaration 

of Trci~t to the contrary notwithstanding, no part of the 

corpus or income of the Trust Fund shall be used for or 

diverted to purposes other than for t he exclusive. benefit 

of Participants or for the purposes set out in Section 2.2 

of this l~rticle. 

3. No money , property, equity or interest of any 

nature whatsoever in the Trust Fund, group annuity or other 

contracts, or any benefits or monies payable therefrom shall 

be subject to sale, transfer, assignment, encumbrance or 

other anticipation, nor to seizure or sale under any legal, 

-23-
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equitable or other process . 

4. All funds rec~ived by the Trustees hereunder as 

a part of the Trust Fund shall be depositied by them 

in such bank or banks, trust company or trust companies 

or other institutions or depositories as the Trustees may 

designate for that purpose. All withdrawals of such funds 

shall be made by the Trustees pursuant to the authorization 
J 

provided in this Trust Agreement. 

·. 
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ARTICLE III 

CONTRIBUTIONS 
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ARTICLE III 

CONTRIBUTIONS 

Section 3.1 Procedure for Payment 

Each Employer shall make prompt contributions to the 
) 

Trust Fund in such amount and under the terms provided for· 

in the applicable Collective Bargaining Agreements which are 

in effect from time to time between the Employers or their 

bargaining representatives and the Union, or in such amount 

and under such terms as may be agreed upon in writing between 

the Employer and the Union, provided that such contributions 

shall be subject to acceptance by the Trustees and shall be 

deposited by the Employer to the credit of the Trustees in a 

bank or depository designated by the Trustees. The Employer 

agrees that there shall be an absolute obligation to the 

Trust Fund and such obligation shall not be subject to set-

off or counterclaim which any Employer muy hcJ.ve for uny 

liability of the Union . 

-26-
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Section 3.2 Collection and Enforcement of Payment 

In the event that contribution payments by the Employers 

are not received within fifteen (15} days afte r the d ue 

date, which day shall be determined by the Trustees, their 

Administrators or Agents, then the Trustees or their designated 

agents shall have the right to demand , collect and receive 
) 

such employer contributions . 

The Trustees shall take such steps, including the 

institution and prosecution of, and intervention in, any 

legal proceedings as the Trustees in their discretion deem 

1n the best interest of the Fund, to effectuate the collection 

or preservation of contributions or preservation of contributions 

or other amounts which may be owed to the Trust Fund without 

prejudice, however , to the rights of the Union to take whatever 

steps which may be deemed necessary for such purpose. 

The Trustees are authorized to receive all Employer 

contributions and to apply such contributions first to any 

interest due, and then to the oldest unpaid balance of 

contributions due. Nothing herein shall give any Employer 

the right to designate how a ny contributions shall be applied. 

-27-
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Section 3.3 Production of Records 

Each Employer shall promptly furnish to the Trustees, 

upon demand. the names and current addresses of its hourlv 

paid emolovees, their Social Security numbers, the hours worked 

by each employee and such other information as the Trustees 
) 

may require in connection with the administration of the 

Trust. The Trustees may, by their representatives, examine 

the payroll and other pertinent records of each Employer 

at the Employer's place of business whenever such examination 

is deemed necessary or advisable by the Trustee s in connection 

with the proper udministration of the Trust. All Employe rs 

shal l annually furn i sh to the Tr ustees , i f reques ted by them, a .. . 

statement showing whether: 

( a) The Compuny is a corporution and the names of 

all of its offic ers; 

(b) If not a corporation , a certificate stating that 

it is either a partnership or an individual 

proprietorship and the names of the partners 

or the name of the individual proprietor. 

The Union will comply with any reasonable reque st of the 

Trustees to e xamine those records of the Union whic h may 
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indicate the employment record of any employee whose status 

is in dispute. The names and addresses of participants 

and beneficiaries are confidential information not to be 

disclosed by the Trustees except as required by an order 

of a court of competent jurisdiction, except where necessary 

for determination of benefits in accordance with the provisions 

of tpis Trust Agreement, or as reauired by law . 
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ARTICLE IV 

CONTINUANCE AND ACCEPTANCE OF THE HEALTH AND h'ELFARE PLAN 

·. 

- · 
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ARTICLE IV 

CONTINUANCE AND ACCEPTANCE OF THE HEALTH AND WELFARE PLAN 

Sec~ion 4.1 Continuance of Health anct Welfare Plan 

The Union and the Association, on behalf if its member 

Employers and other Employers, agree the Trustees shall 
) 

continue to maintain and administer a plan providing health 

and welfare benefits and such other benefits as are feasible . 

The Health and Welfare Plan shall conform to the applicable 

sections of the Internal Revenue Code for purposes of tax 

deduction and exemption and shall comply with all existing 

federal law to carry out the purposes set forth in this 

Agreement. 
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Section 4.2 Acceptance and Operation by Trustees 

The Trustees hereby accept and agree to begin active 

admihistration of the Health and \Velfare Plan upon the 

execution of the Amended and Restated Health and Welfare 

Plan by the Union and the Association. 
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ARTICLE V 

TRUSTEES 

' ; 
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ARTICLE V 

TRUSTEES 

Sectio~~:! _ _Q~signation of Trustees 

A Board of Trustees is hereby created which shall 

consist of ten (10) persons, five (5) of whom shall be 

appointed by the Associations and designated as Employer 

Trustees and five (5) of whom shall be appointed by the 

Unions and designated as Union Trustees. There shall also 

be appointed four (4) alternate Union Trustees and four (4) 

alternate Employer Trustees. 

The Union Trustees shall be appointed as follows: 

a. Three (3) persons shall be appointed by International 

Union of Operating Engineers, Local 181; 

b. One (1) person shall be appointed by International 

- · Union of Operating Engineers, Local 369; and 

c. One (1) person shall be appointed by International 

Union of Operating Engineers, Local 320 . 

The alternate Union Trustees shall be appointed as follows: 

a. One (1) person shall be appointed by International 

Union of Operating Engineers, Local 369; 

b. One (1) person shall be appointed by International 

Union of Operating Engineers , Local 320; and 

-34-



c. One (1) person shall be appointed by International 

Union of Operating Engineers, Local 624; and 

d. One (1) person shall be appointed by the International 

Union of Operating Engineers, Local Union 181. 

The Employer Trustees shall be appointed as follows: 

a. Two (2) persons shall be appointed by the Evansville 

Contractors Association or its successor; 

'b. One (1) person shall be ~ppointed by the Construction 

Employers Association of Louisville, Inc. or its successor; 

c. One (1) person shall be appointed by the Associated 

General Contractors of Western Kentucky or its successor; and 

d. One (1) person shall be appointed by the Tennessee 

Road Builders Association or its successor . 

The alternate Employer Trustees shall be appointed by 

the Associations as follows: 

a. One (1) person shall be appointed by the Evansville 

Contractors Association or its successor; 

b. One (1) person shall be appointed by the Associated 

General Contractors of Western Kentucky or its successor; 

c. One (1) person s hall be appointed by the Tennessee 

Road Builders Association or its successor; and 

d. One (1) person shall be appointed by the Construction 

Employers Association of Louisville, Inc. or its successor. 

Alternate Trustees shall not be entitled to vote at 

Trustee meetings except when designated to serve in the 

absence of a Trustee. 
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Section 5.2 Officers 

Once each year, the Trustees shall elect from their 

group a Chairman, a Co-Chairman and a Secretary-Treasurer 

to serve for a term of one (1} year. These offices shall 

rotate as follows: When the Chairman is a Union Trustee, the 

offices of Co-Chairman and Secretary shall be filled by 
) 

Employer Trustees and when the office of Chairman is occupied 

by an Employer Trustee, the offices of Co-Chairman and 

Secretary shall be filled by Union Trustees . 
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Section 5~._3 _____ A_c_c_e __ p_t_a_n_c_e ___ o_f __ t_h __ e __ T_r_u __ s_t __ b~y~T __ r_u~s~t~e~es 

A Trustee upon signing this Agreement and Declaration 

of Trust, or upon written acceptance filed with the other 

Trustees in the case of any successor Trustee, shall be 

deemed to accept the Trust created and established by this 
) 

Agreement and Declaration of Trust and consents to act as a 

Trustee and agrees to administer the Trust Fund as provided 

herein. The named fiduciaries are the Trustees who accept 

the duties of Trustees pursuant to this Agreement and Declaration 

of Trust. 
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Section 5. 4 Trustee's Term of Office 

1 . Each Trustee shall continue to serve as such until 

his death, incapaci ty , resignation or removal as provided 

herein. 

2. A Trustee may resign and be fully discharged from 
) 

all future duty or responsibility hereunder by giving notice 

in writing to the remaining Trustees and to the party designating 

him, which notice shall state the date such resignation 

shall take effect and such resignation shall tak e effe~t on 

the said date unless a successor Tru~tee shall have been 

appointed at an earlier date, in which event such resignation 

shall take effect as of the date of filing, by the successor, 

of the written acc eptance provided for under Section 5. 3 of 

this Article. The successor Trustee shall serve for the 

balance of the term of the Trustee whom he succeeds . 

-38-
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Section 5.5 Successor Trustee 

~ 
' .. { 

1. In the event any Union Trustee shall die , beco~e 

incapa ble of acting, resign or be remove d, a successor Union 

Trustee shall be immediately appointed by t he Union which 

originally desig nated him. 

2. In the event any Employer Trustee shall die , become 
) 

incapable , resign or be removed, a successor Employer Trustee 

shall be ilppointcd immediately by the Association which 

originally designated him. 

3. Any successor Trustee s.hall, immediately upon his 
., 

accepta nc e o f the Trusteeship in writing filed with the 

Trustees, become vested with all the property rights, powers 

and duties of a Trustee hereunder with the like effect as if 

he had b e en originally named as a Trustee . 

-39-



-· 

-· ( 

Section 5 . 6 Removal of Trustees 

A~y Union Trustee 

Union appointing him. 

may be removed at any time by the 

Any Employer Trustee may be removed 

at any time by the Association appointing him. When a Trustee 

is removed as above, written notice shall be given to the 

rema~ning Trustees of such removal. 

Such removed Trustees, be they Union or Employer, 

shall be fully discharged from all future duties or responsi

bilities. 
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Section 5.7 compensation of Trustees 

The Trustees shall serve without compensation from · the 

Trust Fund except for reimbursment of reasonable expenses 

incurred under specific authority granted by the Trustees. 

) 

·. 
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Section 5.8 Meetings 

Regular meetings of the Board of Tr ustees shall be held 

each year at dates fixed by the Trustees. The meetings 

shall be scheduled not less than three month in tervals . 

The Chairman , or Secretary-Treasurer or any five ( 5) 

Trustees may call a meeting of the Trustees at any time by 
) 

giving at least seven (7) days wri tten notice of the t i me 

and place thereof to each Trustee. Such notices shall be 

delivered in person, by mail or telegram. Meetings of the 

Trustees may also be held at any time without notice if all 

the Trustees consent thereto. In the event the Trustees 

shall unanimously concur in writing upon any propos i tion, no 

meeting thereon nee d be held . The vote of the Trustees may 

be cast by them in person or may be evidenced by written 

instrument signed by them. 

A quorum shall c onsist at any of the above me etings of 

the Trustees, either regular or special, of at least t\-m ( 2) 

Employer Trustees and two (2 ) Union Trustees . 
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Section 5. 9 Action of Trustees 

l. (a) The Trustees may adopt by-laws, rules and 

regulations to govern themselves, which are not inconsistent 

with any provisions of this Agreement and Declaration of 

Trust, 

(b) Except as otherwise specifically provided in 

this Trust Agreement, any action taken by the Trustees shall 

be by majority vote of the Trustees attending a regular or 

special meeting of the Trustees for which due notice has 

peen given in writing. A quorum shall consist of at least 

two Employer Trustees and two Union Trustees. Any and all 

actions ... so taken shall have the same force and effect as if 

taken by all of the Trustees. 

(c) Each Trustee shall have one vote on all matters; 

provided however, that if there are an unequal number of 

Union Trustees or Employer Trustees present at any meeting, 

then in that event the group of Trustees which is lesser in 

number shall be entitled to cast an equal number of votes as 

the group having t~e larger number present. In the event 

there shall be present at any meeting less than all of the 

Trustees of a group and the Trustees of such group shall be unable 
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to agree unanimously as to the manner in which the votes of 

the absentee Trustee of such group shall be cast, then 

action on the matter then under consideration shall be 

postponed until all Trustees of the group shall be present. 

(d) A deadlock shall be deemed to exist whenever a 

prop9sal, nomination, motion or resolution made by any 

Trustee is not adopted or rejected by a majority vote. In 

the event of such deadlock arising, the Employer Tr ustees 

and Union Trustees shall meet for the purpose of agreeing 

upon a neutral person to break such deadlock by deciding the 

dispute in question. In the event of the inability of the 

Employer Trustees and the Union Trustees to agree upon the 

selection of such neutral p e rson, t he f ollowing procedure .. ,. 

shall b e followed. A panel of five impartial arbitrators 

shall be requested from the Federal Mediation and Conciliation 

Service. From the five man panel furnished by the aforesaid 

Service t he Un i on Trustees shall strike two names and t h e 

Employer Trustees shall strike two name s. The remaining 

name on the five man panel shall serve a s the neutral person . 

Such neutral person shall immediately proceed t o hear and 

decide the dispute. The decis i on and award of such _impartial 

p e rson shall be final and binding upon t he . parties and the 
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reasonable compensation for such neutral person shall be 

paid by the Trust Fund. The costs and expens~s incidental 

to any proceedings needed to break a deadlock shall be borne 

by the Union and the Association as incurred by each. 

Any neutral person selected or designated to break a 

deadlock shall be required to enter h is decision within the 

time fixed by the Trustees. The scope of any such proceeding 
J 

before such neutral person shall be limited to the provisions 

of this Agreement and Declaration of Trust and Health and 

l'Velfare Plan. The neutral person shall hnve no jurisdiction 

to decide any issue arising under, or involving the inter-

pretation of any other health and welfare agreements or 

burgaining agreements between the Union and other Employers, 

and, such neutral person shall have no power or authority to 

change, add to, subtract from, or modify any provisions of 

the Health and Welfare Plan, this Agreement and Declaration 

-· of Trust or the collective bargaining agreements then in 

effect between the Union and Association and/or individual 

employers. 

2. The Trustees shall authorize ut leas t one (1) 

Employer Trustee and one (1) Union Trustee to execute any 

instrument, in writing, on behalf of the Trustees, and all 
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persons, partnerships and corporations may rely thereupon 

that such instrument has been duly authorized. 

) 
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ARTICLE VI 

LIABILITY 
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ARTICLE VI 

LIABILITY 

Section 6.1 General Protection 

J Neither the Association , any individual employer, the 

Union, its representatives or officers, nor any individual 

employee shall be liable or responsible for any debts, 

liabilities or obligations of the Trust Fund· or the Trustees . 

... 
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Section 6.2 Conflict of Interest 

Neither the Association, any Association representative, 

any employer or employer representative, nor the Un~on, its 

representatives or officers, shall be liable in any respect 

for any of the obligations of the Trustees because such 

Trustees are in any way associated with any such Employer , 

Association or Union, ~ being understood that each of the 

Trustees acts as a representative in a statutory sense only 

and not as agent of any person, firm, corporation or organization. 
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Section 6.3 General Responsibility 

Neither the Association, the Union , any concerned 

employer, nor any of the Trustees shall be responsible or 

liable for: 
) 

(a) The validity of this Trust Agreement or Health 

and Welfare Plan. 

(b) The form, validity, sufficiency or effect of 

any contract or policy for benefits which may be entered 

into. 

(c) Any delay occasioned by any restrictions or 

provisions in this Trust Agreement, the Health and \~elf are Plan , 

the ru'les and regulations of the Board of Trustees issued 

hereunder, any contract or·policy procured in the course of 

the administration of the Fund, or by .any other proper 

procedure in such administration; provided, however, that 

this clause shall not excuse any violation of the collective 

bargaining agree~ent. 

(d) The payment of any other sum other than those 

received by them as such Trustees or as creating any obligation 

upon them other than to discharge duties of the Trustees as 

provided in t his Agreement and Declaration of Trust. 
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Section 6.4 Liability for the Trust Fund 

Neither the Trustees nor any individual or successor 

Trustee shall be personally answerable or personally liable 

for any liabilities or debts of the Trust Fund contracted by 

them as Trustees, or for the non-fulfillment of contracts, 

but the same, if just and payable, shall be paid by the 

Trust Fund and the Trust Fund is hereby charged with a first 

lien in favor of each of the Trustees for his or their 

security and indemnification against any liability of any 

kind which the Tr~stees, or any of them may incur hereunder, 

provided, however , that nothing herein shall exempt any 

Trustee from liability arising out of his own wilful misconduct, 

bad faith, or gross negligence, or entitle such Trustee to 

indemnification for any amounts paid or incurred as a result 

thereof . 
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Section 6.5 Errors in Good Faith Without Gross Negligence 

The Trustees, and each individual Trustee, shall not be 

liable for any error of judgment, or for any loss arising 

out of any act or omission in the execution of the Trust, so 

lon~ as they act in good faith and without gross negligence, 

nor shall any Trustee, in the abse.nce of his own wilful 

misconduct or gross negligence, be personally liable for the 

acts or omissions (whether performed at the request of the 

Trustees or not) of any other Trustee, or of any employee, 

agent or attorney elected or appointed by or acting for the 

Trustees. 
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Section 6.6 General Non-Liability 

The Trustees , Administrators and Agents, Trust or Trust 

Funds shall assume no responsibility for the oversigh t, 

carelessness, in~dvertent error, or any other act or. thi ng 

done or omitted or for any misstatement or misrepresentation 

made by any agent or employee of any insurance company, 
) 

bank, trust company, investment manager or service contractor; 

further, the obligation or liability o f t he Trustees, their 

Administrators and Agents, Trust or Trust Funds hereunder 

shall be specifically limited to the receipt of any sum or 

sums which may come into their hands pursuant to the terms 

of this 'i'rust. 

The Trustees shall not b e liable for the proper application 

of an~ part of the Trust Fund or for any other liabilities 

arising in connection with the administrati on or operation 

of the Trust Fund, except as herein prov ided . 

No Trustee shall be liable or responsibl e for any acts 

or defaults of any co-Truste e, any other fiduciary, any party 

in intere s t or a ny othe r pe rson except in acco rdance with 

applicable law . 

The Trustees, their Administrators and Ag ent s shal l be 

under no obligation to rnake certain tha t al l elig i ble emp loye es 

are included in the Employer • s reports and contributions. 
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Section 6.7 Reliance on Written Instruments 

The Trustees shall be fully protected in acting upon 

any instrument , certificate, or paper believed by them to be 

genuine and to be s i gned or presented by the proper person 

or p~rsons, and shall be under no duty to make any investigation 

or inquiry as to any statement contained in any such writing 

but may accept the same as conclusive evidence of the truth 

and accuracy of the statements therein contained . 
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Section 6.8 Non-Alienation 

Neither the employer parties hereto or who execute this 

Agreement, the Union, an individual employee nor any beneficiary 

shall have any right, title or interest in the Fund other 

tha~as specifically provided for in the Plan itself or as 

specifically provided in this Agreement. Neither the Fund 

nor any contributions to the Fund shall be in any manner 

liable or subject to the debts, contracts or liabilities of 

any individual employer or employee or beneficiary. No part 

of the Fund or any benefits payable in accordance therewith 

shall be subject in any manner to anticipation, alienation, 

sale, ,transfer, assignment, pledge, encumbrance, execution 

or charge by any person other than as provided for in the 

Plan itself or as provide d f or in thi s Agreeme nt. 
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ARTICLE VI I 

ADr-tiNISTRATION OF THF. TRUST Fli~D 
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ARTICLE VII 

( 
( 

ADMINISTRi\TION OF THE TRUST FUND 

Section 7.1 General 

)The administration of the Trust Fund shall be vested 

wholly in the Trustees and for such administration the 

Trustees shall , consistent with the purposes of this Trust 

Fund, have the power and authority to: 

1. Require immediate contributions to the Trust 

Fund by Employers in accordance with t he collective bargaining 

agreements between the Employer or his collective bargaining 

agent ~nd the Union. The Trustees shall have the power to 

demand, collect, and receive Employer contributions for the 

purpose specified herein, and to impose additional payments 

that would reasonably compensate the Trust Fund in the form 

of liquidated damages. These additional payments are to be 

determined by the Trustees when Employers are delinquent ~n 

their reports and payments. In order to carry out and 

effectuate thG purpose hereof, the Trustees shall have the 

power to specify the time, manner and place of payment of 

Employer contributions to the Trust Fund and shall promulgate 

these requirements. 
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2 . Make such uniform rules and regulations as are 

consistent with and necessary for effectuating the provisions 

of this Agreement and Declaration of Trust, including but 

not limited to the following: 

(a) To develop procedures for the establishment 

of credited service of E~ployees, including the means of 

affording Employees the opportunity to object thereto, and 

to establish such facts conclusively. 

(b) To prescribe rules and procedures governing 

the application for benefits. These rules and procedures 

shall be published in the International Union of Operating 

Engineers, Local Union 181, 320, 369, 624 and TVA Health and 

vJelfare· Plan. The Plan shall be distributed in the form of 

a uniform booklet. This booklet and other printed material 

issued by the Trustees will bear a union label . 

(c) To make determinations which shall be 

final and binding upon all parties as to the rights of any 

Employee and any beneficiary to benefits, including any 

rights any individual may have to request an appeal with 

respect to any such determination to nfford a reasonable 

opportunity to any participant whose claim for benefits has 

been denied for a full and fair review. The appeals procedure 

is an integral part of this Agreement and Declaration of 
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and is more fully set out in Article VII, Section 7.2 (o) . 

(d) To obtain and evaluate all statistical 

and actuarial data which may be reasonably required with 

respect to the administration of the Health and Welfare Plan 1 

it being agreed that all information, records, lists of 

Employers and Employees and all other data which may come 

into the hands of the Trustees are to be considered confidentia l 

and private records of the Trust Fund and no information from 

such records, lists or data shall be divulged by the Trustees 

unless unanimously authorized by the Trustees. 

(c) To make reciprocal agreements with the 

trustees of other health and welfare plans established by 

unions and employers, to provide for the reciprocal transfer 

of credited servic e between such health and welfare plans 

and thi~ Health and Welfare Plan in the case of Employees 

transferring their employment to such employers . 

(f) To make such other rules and regulations 

as may be necessary for the administration of the Health 

and Welfare Plan which are not inconsistent with the purposes 

of this Agreement and Declaration of Trust. 

3. I nvest or reinvest such funds as arc not 
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necessary for current expenditures as they may from time 

to time determine. When so inv~sting or reinvesting, they 

shall exercise the judgment and care which men of prudence , 

care, skill and diligence under the circumstances then 

prevailing t hat prudent men acting in a like capacity and 

familiar with such matters would use in the conduct of an 

enterprise of a like character and with like aims. 
) 
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Section 7.2 Other Powers of the Trustees 

The Trustees shall have the power and right to perform 

the functions listed below, along with such other non-listed 

general and incidental functions which are not inconsistent 

with the terms and intent of this Trust Agreement and Health 

and ~elfare Plan. 

(a) Accept and receive al l contributions and 

hold, invest, reinvest, manage and administer the same as 

part of the Trust Fund for the uses, purposes and trusts 

herein provided. 

(b) Accumulate all income, earnings, and profits 

of the Trust Fund and receive and administer the same as a 

part f\~rcof. 

(c) Establish and accumulate as part of the Trust 

Fund such reserve or reserves as the Trustees shall in their 

-· opinion deem necessary or advisable for the sound and efficient 

administration of the Plan. 

(d) To purchase , acquire, receive, retain, administer, 

surrend0r or assign any insurance contract, pay the premiums 

thereof, and exercise the rights, privileges and option on 
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benefits contained in such contracts in t h e event said 

Trustees shall determine that contracts of insurance shall 

be acquired as part of the Health and Welfare Fund or Plan. 

(e) Receive any securities or other property 

included within the term "funds" that are tendered to them 
J 

and that they may deem to be acceptable. 

(f) To pay from the proceeds of said Fu nd any and 

all tax liabilities due and owing by said Trust, provided, 

however, that the Trustees may contest the validity of any 

such tax claim which they believe to be inequitable or not 

justified. 

(g) Enter into agreements and contracts for the 

deposi~ of funds with banks, trust companies, or other 

banking or brokerage institutions which customarily accept 

and hold moneys on deposit and to authorize such depositories 

to act as custodian of the fund whether in cash, securities 

or other property, and to authorize such depos i tory or 

depositories as agent or as corporate trus t ee to inves t , 

reinvest, convert, acquire, sell, exchange and manage the 

fund in whole or i~ part insofar as lawful . 
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(h) Authorize withdrawal of moneys from accounts 

of the Trust Fund but only by orders or checks signed by the 

person or persons authorized by the Board of Trustees to 

sign or countersign the same. 

( i ) Hold from time to time any or all of the 
I 

Trust Fund in cash uninvested and nonproductive of interest 

or other income. 

{j) Compromise, arbitrate, settle, adjust or 

release any suit or legal proceeding, claim, debt, damage or 

undertaking due or owing from or to the Trust Fund on such 

terms and conditions as the Trustees may deem advisable. 

(k ) ~1ake, execute and deliver as Trustees any and 

all instruments in writing necessary or proper for the 

effective exercise of any of the Trustees' powers as stated 

-· herein or otherwise necessary to accomplish the purposes of 

the Trust Fund and this Trust Agreement. 

(1) Prepare, promulgate nnd issue rules and 

regulations pertnining to application for benefits of the 

Fund, eligibility requirements to participate in the same 

and types and kinds of benefits to be secured from proceeds 

of the Fund. 

(m) To employ such executive, consultant, actuarial, 
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administrative, clerical, secretarial and legal personnel . .. 

and other employees and assistants as may be necessary in 

connection with the administration of the Fund and the Health 

and .Welfare Plan and to pay or cause to be paid out of the 

Fund the compensation and any expenses of such personnel and 

assistants and the cost of office space, furnishings, supplies 
) 

and other essentials required in such administration. 

(n} To construe all provisions of this Agreement 

and the terms used herein and any constructions adopted by 

the Board of Trustees in good faith shall be binding upon 

all interested parties. 

(o) Appeals Procedure The Trustees shall make 

determinations which shall be final and binding upon all 
'. 

parties as to the rights of any Participant to benefits, 

including any right any individual may have to request an 

appeal with respec~ to any such determination to afford a 

reasonable opportunity to any Participant whose claim for 

benefits has been denied for a full and fair review. 

(1 ) Should any difference arise between the 

Trustees and ~ny Participant and/or beneficiury applying for 

benefits under the Health and Welfare Plan as to such applicant's 
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rights to such benefits or the amount of such benefits , the 

matter shall be referred to the Trustees for decision. 

The Participant and/or beneficiary, when in disagreement, 

shall within sixty (60) days subsequent to receipt of the 

Trustees ' decision, be entitled to file a written appeal 

fro~ the adverse decision to the Trustees. This written 

appeal shall set forth the basic differences of the Participant 

and/or beneficiary. The Trustees will also allow such Participant 

and/or beneficiary to present additional written or oral 

evidence in his behalf. The Trustees shall notify the 

Participant and/or benefic iary of the date, time, and place 

of the hearing o£ his appeal by sending such notice by 

certif!ed mail, return receipt requested, to the Participant 

and or beneficiary's last known address. 

(2) After the Trustees conduct the appellate 

hearing, and if at that time the Participant and/or beneficiary ' s 

request for benefits is still denied, the question in dispute 

may be submitted to final and binding arbitration to an 

Impartial Umpire. Should the Participant and/or beneficiary 

and the Trustees be unable to agree upon the selection of 

such Impartial Umpire, the following procedure shall b~ 
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followed: .A Panel of three (3) impartial arbitrators shall 

be requested from the Federal Mediation and Conciliation 

Service. From the three (3) man panel furnished by the 

aforementioned Service, the Participant and/or beneficiary, 

shall strike one (1) man and the Trustees shall strike one 

(1) man. The remaining man on the three-man panel shall 

serv~ as Impartial Umpire. Such neutral arbitrator shall 

immediately proceed to hear the question in dispute between 

the Particpant and/or beneficiary and the Trustees and shall 

decide th~t question. Any Impartial Umpire selected or 

designated to settle a question in dispute shall be required 

to enter his decision within the time f~xed by the Trustees. 

The Participant and/or beneficiary will bear the burden of 

proof . . _. 

(3 ) The Impartial Umpire .shall have authority 

only to decide the question pursuant to the provision of the 

agreement applicable to the question. He shall not have 

authority in any way to alter, add to or subtract from any 

of the subject provisions. The decision of the Impartial 

Umpire on any such question shall be final and binding on 

the Trustees and the Participant and/or beneficiary and all 

other persons who may have interests or claims under this 
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agreement. The cost of the arbitrator and other incidental 

costs shall be shared equally by the parties; but, each 

party shall assume his own attorney ' s fees . 

I 

.,. 
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Section 7.3 Expenses 

Expenses incurred 1n tne collect1on of tne Employer 

contributions and in the administration and operation of the 

Plan and Fund shall be paid from said Trust Fund. All Trustees 

shal~ be reimbursed for all reasonable and necessary expenses 

incurred in the performance of their duties . 
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Section 7.4 Collection by Trustees 

The Trustees shall have the power to demand, collect, 

and receive Employer contributions and to hold such moneys 

on behalf of the International Union of Operating Engineers 
) 

Local Unions 18 1, 320, 369, 624 and TVA Health and ~velfare 

Trust Fund. In the event an Employer fails to pay contributions 

when due and legal proceedings are necessary in order to 

effect collection thereof, the Employer shall be required to 

pay not only such contribution arrears plus legal interest, 

but also all court costs and reasonable attorneys • fee . 
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Section 7.5 ~nvestment Manager 

The Trustees may appoint an Investment Manager or 

Investment Managers who may be individuals or corporations 

and delegate to said Investment Managers the authority to 

manage, acquire or dispose of assets of this Trust Fund and 

such other duties as may be agreed to by the Trustees and 

the Investment Manager. 
) 

The duties of the Investment Manager shall include, but 

not be 1 imi ted to, the follmving activities and functions: 

(1) The Investment Manager shall have the duty to 

manage, acquire or dispose of assets of this Trust Fund and 

such other duties as may be agreed to by the Trustees and 

the Inves tment Manager. 

(2) The Investment Manager shall report on a 

regulai periodic basis to the Trustees as to its activities , 

invest~ents, holdings, acquisitions and disposal of assets. 

The Invest~ent Manager shall receive compensation from 

the Trust Fund for the performance of its duties in connection 

with the management of the assets of the Trust Fund in such 

an amount ~s is agreed upon by and between the Board of 

Trustees and the Investment Manager. 
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Section 7.6 Administrator 

The Trustees may appoint an Administrat or who may be an 

individual or a corporation to perform any administrative or 

ministerial powers or duties hereunder to him or it, or to 

any of their agents or employees or to any o f such Administrator ' s 
J 

agents or employees. 

The duties of the Administrator shall include, but not 

be limited to, the following activities and functions: 

(1) Application of rules determining eligibility 

for participation or benefits; 

(2) Calculation of servi ce and c ompe nsation 

credits for b e nefits; 

(3) Preparation of employee communications materia l ; 

( 4) Maintenance of participants ' service and 

employment records; 

(5) Preparation of reports required by government 

agencies; 

(6) Calculation of benefits; 

{7 ) Orientation of new participants and advising 

participants of their r ights and options under the pl~n; 
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(8 ) Collection of contributions and application 

of contributions as provided i'n the plan; 

(9} Preparation of reports concern~ng participants ' 

benefits; 

(10) Processing of claims; and 

J ( 11) l-1aking recomrnenda tions to others for decisions 

with respect to plan administration. 

The Administrator shall receive compensation from the 

Trust Fund for the performance of its duties in connection 

with the administration and operation of the Trust Fund in 

such an amount as is agreed upon by and between the Board of 

Trustees and the Administrator ~ 

... 
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Section 7.7 Books of Accounts 

The Trustees shall keep true and accurate books of 

accounts and records of all their transactions which shall 

be open to the inspection of any Trustee at all times and 

whioh shall be audited at least annually and at such other 

times as the Trustees shall deem advisable by a certified 

public accountant selected by the Trustees. Copies of such 

audits shall be given to all Employer Trustees and Union 

Trustees. Such audits shall be available at all times for 

inspection by the Union, Employers or other interested 

persons at the principal office of the Trust Fund . 
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ARTICLE VIII 

~USCELLANEOUS 
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ARTICLE VIII 

MISCELLANEOUS 

Section 8.1 Dealings with Trustees 

No person , partnership, corporation, or association 

dealing wi th the Trustees shall be obliged to see to the 
) 

application of any funds or property of the Trust Fund or to 

see that the terms of this Agreement and Declaration of 

Trust or of the Health and Welfare Plan have been complied 

with or be obliged to inquire into the necessity or expediency 

of any act of the Trustees. 

Every instrument effected by the Trustees , whether 

e xecuted by all of them or in any manner specified in 

Article V, Section 5.9(2} shall be conclusive in favor of 

any person, partnership, corporation or association relying 

thereon that: 

1. At the time of delivery of said instrument, 

this Agre~ment and Declaration of Trust was in full force 

and effect, a nd 

2. s~id instrument was effected in accordance wi t h 

the terms· and conditions of this Agreement and Declaration 

of Trust, and 

3. The Trustees were duly authorized and empowered 

to execute such instrument. 
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Section 8.2 Notices 

Notice given to a Trustee , Union, Employer , Association 

or any other person shall, unless otherwise specified herein, 

be sufficient if in writing and delivered to or sent by 

postpaid first class mail or prepaid telegram to the last 

address as filed with the Trustees. Except as herein otherwise 

J, f prov1ded, the delivery o any statement or document required 

hereunder to be made to a Trustee, Union, Employer or Association 

shall be sufficient if delivered in person or if sent by 

postpaid first class mail to his or its last address as 

filed with the Trustees. 

·. 
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Section 8.3 Legal Action by Trustees 

The Trustees may seek judicial protection by any action 

or proceeding they may deem necessary to settle their accounts 

or to obtain a judicial determination or declaratory judgment 

as td any question concerning construction of the Trust 

Agreement or instruction us to any action thereunder. The 

Trustees shall be required to join, as parties defendant, in 

~ such action, or proceeding, only the Union and/or the Association 

unless the Federal or State law requires otherwise, or 

unless a full and complete adjudication cannot be had without 

the joinder of other parties. Any such determination shall 

be binding upon all parties to or claiming under this Agreement 

and Declaration of Trust. 
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Section 8.4 Costs of Suit 

The costs and expenses of any action, suit, or proceeding 

brought by or against the Trustees or ~ny of them ( including 

counsel fees) shall be pa~d from the Trust Fund, except in 

relation to matters as to which it shall be adjudged in such 

action, suit, or proceedings that such ~rustee was acting in 
) 

bad faith or was grossly negligent or performed his duties 

hereunder with willful misconduct. 
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Section 8 .s Fidelity Bonds 

l. Al l of the Trustees and each Employee employed by 

the Trustees who may be engaged in receiving or withdrawing 

of moneys of the Trust Fund shall be bonded for such sums as 

the Jrustees from time to time shall determine, or as required 

by law, by a duly authorized surety company. The cost of 

premiums for such bonds shall be paid out of the Trust Fund. 

2. Nothing in this Agreement and Declaration of Trust 

or the Plan shall preclude: 

(a) the Trustees from purchasing insurance for any 

fiduciaries or for the Plan to cover liability or losses 

occurr.}ng by reason of the act or omission of a fiduciary, 

so lon~ as such insurance permits recourse by the insurer 

against the fiduciary in the case of a breach of a fiduciary 

obligation by such fiduciary; 

(b) a Fiduciary from purchasing insurance to 

cover liability occurring as a result of a b r each of a 

fiduciary obligation from and for his own account; or 

(c ) an Empl oyer or the Unions from purchasing 

insurance to cover poten tial liability of one or more persons 

who serve in fiduciary capacity with respe ct to the Plan and 

this Trust Fund. 
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Section 8.6 Payments To or Bv Trust Furid 

All payments due to or from the Trust Fund shall be by 

check, bank draft , postal money order or other recognized 

written method of transmitting money or its equivalent. 

) 

·. 
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l\RTICLE IX 

AMENDMENTS 
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Section 9.1 

ARTICLE IX 

AMENDMENTS 

.---
( 

)This Agreement and Declaration of Trust may be amended 

in any respect from time to time by majority vote of the 

Trustees, except that no amendment shall divert the Trust 

Fund from any purpose other than the provision of benefits 

authorized by applicable law, nor revert any part of the 

Trust Fund to employers, nor shall there be any amendments 

which would change the equality of number of Union Trustees 

and Em~loyer Trustees, nor eliminate the requirement of an 

annual audit, nor the payment of necessary expenses. 

A copy of such ~mendment, upon passage by the Trustees , 

shall be made public in a form and to an extent considered 

necessary by them . 
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ARTICLE X 

TE~HNATIO:s! OF TRUST 
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ARTICLE X 

TER~INATION OF TRUST 

Section 10.1 Conditions of Termination 

( 

1 This Agreement and Declaration of Trust shall cease and 

terminate upon the happening of any one or more of the 

following events: 

1. In the event the Trust Fund shall be inadequate 

to carry out the intent and purpose of this Agreement or to 

meet the payments due or to bec ome due under this Agreement. 

2. In the event there are no indivduals living who 

can qu.~lify as Participants hereunder. 

3. In the event of termination of the Plan and 

this Agreement and De claration of Trust by action of the 

Union and the Association . 
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Section 10.2 Procedures ln Event of Termination 

In the event that termination of the Trust Fund is 

decided upon, the Trustee shall: 

1. Make provision out of the Trust Fund for the 

paym~nt of expenses incurred up to the date of termination 

and the expenses incident to such termination. 

2. Arrange for a final audit and report of their 

transactions and accounts, for the purpose of termination of 

their Trusteeship. 

3. Continue to apply the Trust Fund to the obligations 

and purposes of the Trust and distribute and apply any 

remain~ng surplus in accordance with the terms of the Plan. 
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ARTICLE XI 

SITUS AND CONSTRUCTION OF TRUST 

-· 
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ARTICLE XI 

SITUS AND CONSTRUCTION OF TRUST 

Section 11.1 Situs of Trust 

This Trust is accepted by the Union and the Association 

in the Commonwealth of Kentucky and all questions pertaining 
) 

to its validity, construction and administration shall be 

determined in accordance with the provisions of the Employee 

Retiremen~ Income Security Act of 1974, and any amendments 

thereto, and with the laws of the State of Kentucky insofar 

as such laws are not inconsistent with the federal law . 
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Section 11.2 Situs of Assets 

Except as otherwise authorized by law, the Trustees 

shall not maintain the indicia of ownership of any assets of 

the Trust Fund outside the jurisdiction of the district 

cour~s of the United States. 

-88-
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Section 11.3 Construction of Provisions 

In the event any provision or provisions of this Trust 

Agreement shall be held illegal or invalid for any reason, 

said illegality or invalidity shall not affect the remaining 

provisions o£ this Trust Agreement, b ut shall be fully 

severable and the Trust Agreement shall be construed and 

enforced as if said illegal or invalid provision or provisions 

~ had never been inserted herein, and in such respect or 

respects as it may be necessary to conform this Agreement 

with the applicable provisions of law in order to prevent 

the invalidity of such provis i on or provisions , the said 

provision or provisions shall be de emed automatically amended 

to conform with such rule , law, regulation, act or decision. 
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WITNESS the signatures of the undersigned Trustees this 

day of , 1977 . 

UNION TRUSTEES: 

J 

E:1PLOYER TRUSTEES: 

-· 

- --- -·---·----··· 
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IN WITNESS WHEREOF , the Union and the Association have 

caused this Agreement to be signed and adopted this ;c+~ay 
of \No-Je.~lt.., , 1977 . 

) 

·. 

INTERNATIO~AL UNION OF OPERATING 
ENGINEERS, LOCAL UNION NO. 181 

BY : 

EVANSVILLE CONTRACTORS ASSOCIATION 

BY: 
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ACCEPTANCE OF TRUSTEESHIP 

·. 

-· 

-92-

•. 



-· 

\ 
I -

-·~ ' 

ACCEPTANCE OF ;·~, i,;::-;·.i 'EESHIP 

I / We, the 

as Union Trustee (s) c.lllU LaUp. " J 

be, in acc ordan ce with the Agreement and Declaration o f 

Trust providing for the International Union of Operating 

Engineers Local Unions 181, 320, 369, 624 and TVA Health 

and W~lfare Trust Fund , do hereby accept the Trust created 

and established by the aforesaid Agre emen t and Declaration 

of Trust, consent to act as Trustee(s) and agree to administer 

~ the Trust Fund. 

EMPLOYER T RUSTEES: 

Date d at He nd erson I Kentucky this I c+lday o f ~ 0-J t ""bt ... 

-93-
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AMENDMENT TO 
AMENDED AND RESTATED 

AGREEMENT AND DECLARATION OF TRUST 
OF THE 

INTERNATIONAL UNION OF OPERATING ENGINEERS 
LOCAL UNIONS 181, 320 AND TVA 
HEALTH AND WELFARE TRUST FUND 

t 

WHEREAS, Article IX, Section 9.1 of the Amended and Restated 

Agreement and Declaration of Trust of the International Union of 

Operating Engineers Local Unions 181, 320 and TVA Health and 

Welfare Trust Fund provides the Trust may be amended in any 

respect from time to time by a majority vote of the Trustees: 

and, 

WHEREAS, the Trustees desire to amend Article v, Trustees, 

Section 5.1, Designation of Trustees: 

NOW, THEREFORE, Article v, Trustees, Section 5.1, Designation 

of Trustees, is hereby amended effective March 15, 1991, to read 

as follows: 

"Section 5.1 Designation of Trustees 

A Board of Trustees is hereby created which shall 
consist of eight (8) persons, four (4) of whom shall be 
appointed by the Associations and designated as Employer 
Trustees and four (4) of whom shall be appointed by the 
Unions and designated as Union Trustees. There shall 
also be appointed one (1) alternate Union Trustee and 
one (1) alternate Employer Trustee. 

The Union Trustees shall be appointed as follows: 

a. Three (3) persons shall be appointed by 
the International Union of Operating 
Engineers, Local 181; and, 

b. one ·(1) person shall be appointed by 
the International Union of Operating 
Engineers, Local 320. 

1 



The alternate Union Trustee shall be appointed 
as follows: 

a. One (1) person may be appointed by the 
International Union of Operating Engineers, 
Local 320. 

The Employer Trustees shall be appointed as follows: 

a. Two (2) persons shall be appointed by 
the Evansville Contractors Association 
or its successor: 

b. One (1) person shall be appointed by 
the Alabama A.G.c., Muscle Shoals 
Branch: and, 

c. One (1) person shall be appointed by 
Highway Contractors, Inc. 

The alternate Employer Trustee shall be appointed 
by the Associations as follows: 

a. One (1) person may be appointed by the 
Evansville Contractors Association or its 
successor. 

Alternate Trustees shall not be entitled to vote as 
Trustee meetings except when designated to serve in the 
absence of a Trustee." 

IN WITNESS WHEREOF, we have hereunto affixed our signatures 

this /5t·b day of March, 1991. 

UNION TRUSTEES EMPLOYER TRUSTEES 

{jg' 255-1. 
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AMENDMENT TO 
AMENDED AND RESTATED 

AGREEMENT AND DECLARATION OF TRUST 
OF THE 

INTERNATIONAL UNION OF OPERATING ENGINEERS 
LOCAL UNIONS 181, 320 AND TVA 
HEALTH AND WELFARE TRUST FUND 

•• 

WHEREAS, Article IX, Section 9.1 of the Amended and Restated 

Agreement and Declaration of Trust of the International Union of 

Operating Engineers Local Unions 181, 320 and TVA Health and 

Welfare Trust Fund provides the Trust may be amended in any 

respect from time to time by a majority vote of the Trustees; 

and, 

WHEREAS, the Trustees desire to amend Article V, Trustees, 

Section 5.1, Designation of Trustees: 

NOW, THEREFORE, Article v, Trustees, Section 5.1, Designation 

of Trustees, is hereby amended effective January 18, 1990, to read 

as follows: 

"Section 5.1 Designation of Trustees 

A Board of Trustees is hereby created which shall 
consist of six (6) persons, three (3) of whom shall be 
appointed by the Associations and designated as Employer 
Trustees and three (3) of whom shall be appointed by 
the Unions and designated as Union Trustees. There 
shall also be appointed two (2) alternate Union Trustees 
one (1) alternate Employer Trustee. 

The Union Trustees shall be appointed as follows: 

a. Two (2) persons shall be appointed by 
the International Union of Operating 
Engineers, Local 181; and, 

b. One · (l) person shall be appointed by 
the International Union of Operating 
Engineers, Local 320. 

1 



The alternate Union Trustees shall be appointed 
as follows: 

a. One (1) person may be appointed by the 
International Union of Operating Engineers, 
LOcal 3201 and, 

b. One (1) person may be appointed by the 
International Union of Operating Engineers , 
Local 181. 

The Employer Trustees shall be appointed as follows : 

a. Two (2) persons shall be appointed by 
the Evansville Contractors Association 
or its successor1 and, 

b. One (1) person shall be appointed by 
the Alabama A.G.C., Muscle Shoals 
Branch. and, 

The alternate Employer Trustees shall be appointed 
by the Associations as follows: 

a. One (1) person may be appointed by the 
Evansville Contractors Association or its 
successor. 

Alternate Trustees shall not be entitled to vote as 
Trustee meetings except when designated to serve in the 
absence of a Trustee." 

IN WITNESS WHEREOF, we have hereunto affixed our signatures 

this J(tf/, day of March, 1991. 

UNION TRUSTEES EMPLOYER TRUSTEES 

I 

3:255-2.1 . 
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AMENDMENT TO 

AMENDED ~ND RESTATED 
AGREEMENT AND DECLARATION OF TRUST 

OF THE 
INTERNATIONAL UNION OF OPERATING ENGINEERS 

LOCAL UNIONS 181, 320 AND TVA 
HEALTH AND WELFARE TRUST FUND 

WHEREAS, Article IX, Section 9. 1 of the Amended and Restated 

Agreement and Declaration of Trust of the International Union of 

Operating Engineers Local Unions 1·81, 320 and TVA Health and Welfare 

Trust Fund provides the Trust may be amended in any respect from 

time to time by majority vote of the Trustees; and 

WHEREAS, the Trustees desire to amend Article v, Trustees, 

Section 5.1, Designation of Trustees; 

NOW, THEREFORE, Article V, Trustees, Section 5.1, Designa-

tion of Trustees, is hereby amended effective October 15, 1987, 

to read as follows: 

"Section 5.1 Designation of Trustees 

A Board of Trustees is hereby created which shall 
consist of six (6) persons, three (3) of whom shall be 
appointed by the Associations and designated as Employer 
Trustees and three (3) of whom shall be appointed by the 
Unions and designated as Union Trustees. There shall 
also be appointed two (2) alternate Union Trustees and 
two (2) alternate Employer Trustees. 

The Union Trustees shal~ be appointed as follows : 

a. Two {2) persons shall be appointed by Interna
tional Union of Operating Engineers, Local 
181; and 

b. One (1) person shall be appointed by International 
Union of Operating Engineers , Local 320 • 

... ; 
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~-:; The alternate Union Trustees shall be appointed as follows: 

a. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 320; and 

I 

b. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 181. 

The Employer Trustees shall be appointed as follows: 

a. One (1) person shall be appointed by the Evansville 
Contractors Association or its successor; 

b. One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its 
successor; and 

c. One (1) person shall be appointed by the Alabama 
A.G.C., Mussel Shoals Branch. 

The alternate Employer Trustees shall be appointed by 
the Associations as follows: 

a. One (1) person shall be appointed by the Evansville 
Contractors Association or its successor; and 

b. One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its 
successor. 

Alternate Trustees shall not be entitled to vote at Trustee 
meetings except when designated to serve in the absence of 
a Trus t ee." 

IN WITNESS WHEREOF, we have hereunto affixed our signatures 

this J ~':""' day of {lz I J , , 19jj_, 

UNION TRUSTEES EMPLOYER TRUSTEES 

~-?'~~~~ 
~ 



c 

' ..-r-··---.· t 

AMEND11ENT TO 
A11ENDED AND RESTATED 

AGREEHENT AND DECLARATION OF TRUST 
OF THE 

INTERNATIONAL UNION OF OPERATING ENGINEERS 
LOCAL UNIONS 181, 320 AND TVA 
HEALTH AND WELFARE TRUST FUND 

WHERAS , Article IX , Section 9. 1 of the Amended and Restated 

Agreement and Declaration of Trust of the International Union of Oper

ating Engineers Local Unions 181, 320 and TVA Health and Welfare Trust 

Fund provides the Trust may be amended in any respect from time to time 

by majority vote of the Trustees; 

and 

~lliEREAS, the Trustees desire to amend Article V, Trustees, 

Section 5 .1, Designation of Trustees ; 

NOW, THEREFORE, Article V, Trustees , Section 5.1 , Designation 

of Trustees is hereby amended to read as follows : 

"Section 5.1 Designation of Trustees 

A Board of Trustees is hereby created which shall 
consist of six (6) persons, three (3) of whom shall be 
appointed by the Associations and designated as Employer 
Trustees and three (3) of whom shall be appointed by the 
Unions and designated as Union Trustees. There shall also 
be appointed two (2) alternate Union Trustees and two (2) 
alternate Employer Trustees. 

The Union Trustees shall be appointed as follo1;vs: 

a. Two (2) persons shallbe appointed by International 
Union of Operating Engineers, Local 181; and 

b. One (1) person shall be appointed by International 
Union of Operating Engineers, LocAl 320. 



The alternate Union Trustees shall be appointed as 
follows: 

a. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 320; and 

b. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 181 . 

The Employer Trustees shall be appointed as follows : 

a. 1wo (2) persons shall be appointed by the Evansville 
Contractors Association or its successor; and 

b . One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its successor . 

The alternate Employer Trustees shall be appointed by the 
Associations as follows: 

a. One (1) person shall be appointed by the Evansv ille 
Contractors Association or its successor; and 

b . One (1) person shall be appointed by the Associated 
General Contr act ors of Western Kentucky or i t s successor . 

Alternate Trustees shall not be entitled to vote at 
Trustee meetings excep t when designated to serve in the 
absence of a Trustee. 11 

Hi WITi'.~ESS 

this ~ay 
UNION TRUSTEES 

WHEREOF, we have hereunto aff ixed our signatures 
/ ") 

of /Wa?'~· 19.21£_. v· EI1PLOYER TRUSTEES 

;t_ y ( 
- I ·,, - . 
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AMENDHENT TO 

Al1ENDED AND RESTATED 
AGREEMENT AND DECLARATION OF TRUST 

OF THE 

INTEru~ATIONAL UNION OF OPERATING ENGINEERS 
LOCAL UNIONS 181, 320, 369, 624 ~~D TVA 

HEALTH AND WELFARE TRUST FUND 

WHEREAS, Article IX, Section 9 . 1 of the Amended and 

Restated Agreement and Declaration of Trust of the International 

Union of Operating Engineers Local Unions 181, 320 , 369, 624 and 

TVA Health and Welfare Trust Fund. provides the Trust may be amended 

in any respect from time to time by majority vote of the Trusteesj 
~ 
j)and 

WHEREAS , I.U.O.E. Local Union No . 369 has withdrawn from 

the Fund as a Fund Participant effective March 1, 1984; and 

~mEP~S, I.U.O.E. Local Union No. 624 has withdrawn from 

the Fund as a Fund Participant effective May 1, 1984; 

l~OW . THEREFORE, the Preamble to the Fund Document and 

Article 1 , Section 1.9 and Section 1.10 shall be amended as to the 

name of the Fund. Effective upon the execution of this Amendment 

the Fund shall be kno'tvn as the "International Union of Operating 

Engineers, Local Unions 181, 320 and TVA Health and Welfare Trust 

Fund. " 



Article I , Section 1 . 9 shall be amended in its definition 

of Trust Estat;e of the Trust Fund to mean "the Trust Estate of the 

International Union of Operating Engineers Local Unions 181 , 320 

and TVA Health and Welfare Trust Fund." 

Article I, Section 1 . 10, Health and Welfare Plan , shall 

be ame .. "lded to mean the "International Union of Operating Engineers 

Local Unions 181, 320 and TVA Health and Welfare Plan." 

Article V, Trustees, Section 5.1, Designation of Trustees , 

shall be amended to read as follows: 

"Section 5.1 Designation of Trustees 

A Board of Trustees is hereby created which shall 
consist of eight (8) persons, four (4) of whom shall be 
appointed by the Associations and designated as Employer 
Trustees and four (4) of whom shall be appointed by the 
Unions and designated as Union Trustees. There shall 
also be appointed two (2) alternate Union Trustees and 
two (2) alternate Employer Trustees. 

The Union Trustees shall be appointed as follows: 

a. Three (3) persons shall be appointed by Inter
national Union of Operating Engineers, Local 181; 

. b. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 320 . 

The alternate Union Trustees shall be a~pointed as 
follows: 

a. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 320; and 

b. One (1) person shall be appointed by the Inter
national Union of Operating Engineers , Local Union 181 . 
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The Employer Trustees shall be appointed as follows: 

a. Two (2) persons shall be appointed by the 
Evansville Contractors Association or its successor; 

b. One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its successor; 
and 

c. One (1) person shall be appointed by the Highway 
Contractors, Inc. or its successor. 

The alternate Employer Trustees shall be appointed by 
the Associations as follows : 

a. One (1) person shall be appointed by the Evans
ville Contractors Association or its successor; and 

b. One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its successor. 

Alternate Trustees shall not be entitled to vote at 
Trustee meetings except when designated to serve in the 
absence of a Trustee." 

IN WITNESS WHEREOF, 

this df/'!:rtay of . jjuto 
UNION TRUSTEES 

we have hereunto __ affixed our signatures 

, 1984 . 

EHPLOYER TRUSTEES 

/- c. 
. / ;'- - ' 

~· ,.-/' .· ; . - ··-
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AUENDHENT TO 

ANENDED AND RESTATED 
AGREENENT AND DECLARATION OF TRUST 

OF THE 

INTEffi~ATIONAL UNION OF OPERATING ENGINEERS 
LOCAL UNIONS 181, 320, 369, 624 ~~D TVA 

HEALTH AND WELFARE TRUST FUND 

tlliEREAS 4 Article IX, Section 9 . 1 of the Amended and 

Restated Agreement and Declaration of Trust of the International 

Union of Operating Engineers Local Unions 181 , 320, 369, 624 and 

TVA H(·al th and Welfare Trust Fund provides the Trust may be amended 

in any respect from tine to time by majority vote of the Trustees; 

and 

WIEREAS , the Trustees desire to amend Article VII , Section 

7 .2( i) , Other Powers of the Trustees; 

Nmv, THEREFORE, Artie l e VII, Section 7 . 2 ( i) is her ~:: by 

amended effective October 1 , 1983 as follows : 

Article VII, Section 7.2 Other Powers of the Trustees 

(i) Hold from time to time any or all of the Trust 
Fund in cash uninvested and nonproductive of 
interest or other income and authorize its 
Investment Committee to borrow monies and to 
pledge as collateral securities and other 
property included within the term "funds" to 
be used in the event of a cash shortfall . 



The undersigned Trustees of tpe International Uniqn of 

Operating Engineers Local Unions 181, 320, 369, 624 and TVA 

Health and Welfare Tr.ust -Fund consent to and approve this Amendment 

unanimously this /3tt~- day of October, 1983 . 

UNION TRUSTEES 



Al1EilDHENT TO 

A}lEi~DED AND RESTATED 
AGREEUENT AND DECLARATION OF TRUS1' 

OF THE 

INTE&~ATIONAL UNION OF OPERATING EnGINEERS 
LOCAL UNIONS 181, 320, 369, 624 AND TVA 

HEALTH AND WELFARE TRUST FUND 

WHEREAS, Article IX, Section 9 .1 of t he Amended and 

Restated Agreement and Declaration of Trust of the International 

Union of Operating Engineers Local Unions 181, 320., ·369, 624 and 

TVA Health and Welfare Trust Fund provides the Trust may be amended 

in any respect from time to time by majority vote of the Trustees; 

and 

WHEREAS, the proposed amendment complies ~~ith all of 

the requirements contained in the existing Agreement and Declaration 

of Trust pertaining to amendments as well as all necessary and legal 

requirements in pertinent federal laws and statutes ; and 

WHEREAS, the Trustees desire to amend Article V, Section 

5 . 1 , Designation of Trustees, Article V, Section 5 .. 1, Designation 

of Trustees, is hereby amended to read as follows: 

"Section 5 . 1 · Designation of Trustees 

A Board of Trustees is hereby created which shall 
consist of ten (10) persons, five (5) of whom shall be 
appointed by the Associations and designated as Employer 
Trustees and five (5) of whom shall be appointed by the 
Unions and designated as Union Trustees. There shall 
also be appointed four (4) alternate Union Trustees and 
four (4) alternate Employer Trustees. 



The Union Trustees shall be appointed as follows: 

a. Three (3) persons shall be appointed by Inter
national Union of Operating Engineers. Local 181; 

b. One (1) person shall be appointed by International 
Union of Operating Engineers, Local 369; and 

c. One (1) person shall be appointed by International 
Union of Operating Engineers. Local 320. 

The alternate Union Trustees shall be appointed as follows: 

d . 

e. 

f. 

g. 

One (1) person shall be appointed by International 
Union of Operating Engineers. Local 369; 

One (1) person shall be appointed by International 
Union of Operating Engineers. Local 320; and 

One (1) person shall be appointed by International 
Union of Operating Engineers. Local 624; and 

One (1) person shall be appointed by the International 
Union of Operating Engineers. Local Union 181 . 

The Employer Trustees shall be appointed as follows: 

h. Two (2) persons shall be appointed by the Evansville 
Contractors Association or its successor; 

i . One (1) person shall be appointed by the AFL-CIO 
Operating Engineers Steering Committee of Highway 
Contractors, Inc. or its -successor. 

j. One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its 
successor; and 

k. One (1) person shall be appointed by the Tennessee 
Road Builders Association or its successor. 

The alternate Employer Trustees shall be appointed by 
the Associations as follows: 

1. One (1) person shall be appointed by the Evansville 
Contractors Association of its successor , 
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m One (1) person shall be appointed by the Associated 
General Contractors of Western Kentucky or its 
successor; 

n One (1) person shall be appointed by the Tenne.ssee 
Road Builders Association or its successor; and 

o. One (1) person shall be appointed by the AFL-CIO 
Operating Engineers Steering Co~Eittee of Highway 
Contractors, Inc. or its successor. 

Alternate Trustees shall not be entitled to vote at 
Trustee meetings except· when designated to serve in the 
absence of a Trustee." 

The undersigned Trustees of the International Union of 

Operating Eneineers Local Unions 181 , 320, 369, 624 and TVA Health 

and Welfare Trust Fund consent to and approve this Amendment 

unanimously this ___ day of ' ' 1983 . 

UNION TRUSTEES ~mLOYER TRUSTEES 

.-"/ 
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